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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE

NASHVILLE DIVISION
GAYNELL GRIER, ct al., }
individrally and on behalf of others )
simiiarly situated, )
)
Pledntiffs, )
v, ) Caie No. 3:79-3107
. ) Juc'ge Nixon
M.I. COETZ, JR., Commissioner, )
Tennessee Department of Finance and ) Cl: ss Action,
Adpomystration, et al., )
)
Defendants, )
)
and )
)
TENNESSEE ASSOCIATION OF )
HEALTH MAINTENANCE )
ORGANIZATIONS, et al,, )
)
Defendants-Intervenors, )
)
SANFORD BLOCH, MARK. LEVINE, )
TV JOWES, and WILLIAM DUNCAN, )
and MARY KATHRYNDUNCAN, by )
their next friend, ROBERT DUNCAN, )
)
Plaintiffs-Intervenors. )
ORDER

Pending before the Court is Defendants” Motio: to Alter or Aimend Revised Order (Do,
No. 1238}, to which Plaintiffs-Intervenors have responded in support (Doe. No. 1259) and
Plaiati’¥s have responded in opposition (Doc. No. 1260),

The State has moved, pursuant to Rule 59(¢) of the Federal Rules of Civil Procedure, for

an crder sltering or amending subparagraphs (ivi(4) ar 3 (xii) of the Revised Crder entered o
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Angust 3, 2005 (Dos. No. 1256). The State argues that implementation of subparagraphs (iv}{4)
and (xi1) of the Revised Order present “major practical aroblems,” jeopardize the State’s ability
10 use “soft” prescription limits, and prevent the State from “moving forward with the
Memoraadum of Understanding (“MOU™) and preserving coverage for the 97,000 Medically
Necdy beneficiaries, including pharmacy coverage.”

This Court has copsiderable discretion to grant i deny a Rulz 59(c) motion. See Huffv.
Meto. Life Ins. Co,, 675 F.2d 119, 122 (6th Cir. 1982). To prevail on such a motion, a party
must 520w "clear error in the court’s prior decision or. . . put forth an intervening controlling
decisica or newly discovered evidence not previously ¢ vailable.,” Al-Sadogn v. FISI Madison
Finmcis] Corp., 188 F.Supp. 2d 899, 901-902 (M.D.Tean. 2002). Such a motion may also bs
granted to "provent manifest injustice.” Id. at 901, guo ing GenCorp, Inc. v. American Int']
Underwriters, 178 F.3d 804, 834 (6th Cir. 1999). Howizver, it is not enough for "a party simply
to rzarue its prior position in the hope that the court v ill change its mind." Al-Sadoon 188
F.Supp. 2d at 902; see slso White v. NH. Dep’t, of En ployment Sec. et al. 455 T.S. 445 (1982).

The Court finds that modification of subparagr ph (iv}{(4) of the Revised Order is
warrartd to prevent manifest injostice by clarifying tt = Cowxt’s ruling and to make it consistent
wit the other provisions of the Revised Order relating to prior authorization. The Court finds
tha: modification of subparagraph (xii) of the Revised Drder is not warranted because the State
has nct shown clear error in the Court’s previous decision, an intervening controlling decision,
nevily discovered evidence not previously available or manifest injustice. Accordingly, the Court
hersby ORDERS:

(1)  Subparagraph (iv)(4) of the Revised Order is modified as foliows:

&
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(iv)(4) A valid appeal may be taken whare no prior authorization has been sought
for 2 drug requiring such authorization in order to be treatad as a covered service (and therefore oo
prict authopization request has been denied). This ruling does not preciude the Stafe from creating an
administrative process to address requests by earollees with a prescription, bat without the requisite
pricr aufhorization, inchuding, but not limited to: (z) performing the prior authorization apalysis prior
to processing the appeal, cansistent with subpacagraph (i) of the Revised Order, (b) requiring the
saroiles to request his or her treating physiciat o obtain prior anthorizatian, () assisting the earollee
in obtzining access to a physician who can obtain the required prior authonization in the event an
enrolles is unable to reach his or her treating physician or does not have access 1o a physician, oz (4)
assisting the enrolles in any other matmer to obtain the required prior aasthorization. The State mey
reqiire v enroliee to exhaust this administrative process xefore the enrollee is potified of its right to
app=al and befiore the enrolles may appeal, provided, how ever, that the State pezfonms the
adminisirative process with reasonsble promptoess. See 12 CF.R. § 431.220(2). The Comrt
recoarasads that the State, upon consaltation with the ot ez parties 4o this action, create guidelines for
whet constitites "reasonable prompiness” in this comteat;

The Revised Onder held that a provider is an ager t of the State. Sce Tenn. Ass’n. of Healh
Mait Orps, Fue (CTAHMOT) v. Grier, 262 F.3d 559, 545 (6th Cir. 2001). TAHNO held that
MCQs, as conftractors of the TerCare program, are respcwisible for adwministration of the TeonCare
prozramn and are therefore agents of the State. Jd. Provid s, in tarn, are subeonfractors of the
TernCare program and are respoasible for providing care in acoordance with the TennCare program.
See Long Testimony, Tr. Vol V-D at 1147:3-7, Accordisgly, providers are elso agents of the State,
A provider’s feifure 10 tequest prior anthorization constif tes denjal of priox authorization, which
derial is gppealable. The Stete has not shown, pursuant 12 Rule 59(e) of the Federal Rules of Civil
memmﬁmmmmofmhwwdwm Accordingly, the first sentenee of
subparagraph (iv)(4) the Revised Order shafl not be mod: fied.

While 2 provider’s failure to obtain prior authoriz ation gives rise to 3 valid appeal, this Conxt,
cognizant of the difficulties the administration of such 2 peals would create for the State, permittad
the Stete 0 require enrollees to exhanst an administrative process prict to commencing an appeal.
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The Cout did not foresee that the mere filing of the appea’, notwithstanding the fact that such appsal
wouid bz tolled to penmit exhenstion of the administrative process, would create the problems the
State describes, and render ineffective the regime of prior -wthorization. Accordingly, the Court
clarifies fis previous ruling to permit the State to impleme: it, end requive an eorollee to exchaust, an:
adminis(rative process prior #o filing an appeal.
has ot obtained prior anthorization for & dwg requiring sich anthorization (presumably at a
pharnzcy), the enrollee should be notified in writing that ihe earollee should comtact bis or ber teaing
phiysicien to request the physician to obtain the prior anthcrization. If both the enrollee and the
pharpacist are unable to contact the physician o the phrysician does aot obtain the prior authorizetion,
the potice should include information as 1o how o comss: (preferably by telephone) the TennCare
Burean ox the Stete’s Pharmacy Benefits Manager. Once the enrollee contacts the TennCare Burasn
or Pharuacy Benefits Manager, the latter should attempt 1 o elicit information from the enrolles to
detesnize if'a prior authotization decision can be made without contacting the physician or contast the
physician o obtain the prior anthorization. Ounce this pro 3ess is exhansted, and the physician has not
requested prior authorization, the enrollcs should be notif ied of his or her right to appeal and/or be
affirxded] the right to see another physician,
Ilwpmmmﬂ%wdabovewbesufﬁdemndicitarwpmseﬁomamajoﬁzyaf
physicians, yet it protects the enrollecs right 10 appeal in the minority of cases in wiich physiciacs are
waresponsive. The practical process the Cout epvisions 3bove is not binding on the State, as the
Corrt coes not wish to inmpose 1 practical solution that ic not feasible in the "real world." The Court

potes that the State’s current motion stems in part from t1e Cowrt’s previous attempt to delve into ths
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‘ mimtiss of practical solutions, and again requests the parties to make a serious effist to commupicate

; in fiading reasonable, practical solutions to the Coutt’s brader rulings.

% Fimally, the Couxt notes the parties” dissgreement 35 to the meening of "reasonable

§ witkou: reviewing the admmistrative process the State injlements. However, the Court potes that the

% 2003 Rzvised Consent Decres (Modified), as modified by~ the Revised Order, acknowledges that it

IR

may tae up to three days for a physiciaa to obtain prior 2 uthorization. See § C(14)Xe). Similarly, the
Cezters for Medicare end Medicaid Services require the {itate to treat prior suthorization requests
within 3 24-hour period. See DX 207 (Atl. F at i} (desc ibing procedures for appealing dentals of
prics axfaorization). The Court hag not been presented with enough evidence to determine why 2
reques: for prior enthorization received from a provider s 10l be treated diffierently from one
reccived from an enroliee, but on the evidence presented the Cout is not entirely convincsd thet the
two requests should be treated differeetly. Accordingly, :easonable promptness ip this contest may
constitate, at 8. mininmm, four days. |

(Z)  The Court finds that modification of sul paragraph (xi5) of the Revised Order is not
warzatted because the State bas not shown clear error in the Court’s previous decision, an intervening
coptrolivg decision, newly discovered evidence not previously availablie or manifest injustice. Al
Sacory, 188 F.Supp. 2d at 901-02. First, the Court find: that the State’s proposed revision of
Paragraph C(7)(b) of the 2003 Revised Consent Decre | Modified) is inconsistent with this Cout's
ruling thet providers are agents of the State. Providers, ¢ s agents of the Stale, arc bound by the rules 67
the TennCare program and roast provide the State with ¢ 1 ensollee’s medical records in a timely
fasiicn when the State requests such records. Second, i1 subperagraph (xviX1) of the Revised Order,
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this Court specifically permitied the State to modify the tire Himitations in Patagraph C(16) of the
2003 Revised Consent Decree (Modified) o casure suffic sat time 1o obiain i carolices’ medical
recerds. The Court saply Tinited the State to the requirements of 42 CFR. § 431.244(h), which
require TemmCare to take final aduinistrative action witht 1 90 days or less in the event of an expedited
appsal. The State, Mupaged Care Contrastors and provid its must comply with federal regulations in
pororming their responsibilities under the TenCare program. Thind, the Court is not comvinced this

revision will gamner such significant savings that it inaped 25 the State’s ability to make a decision
regaiing, the Memorandum of Understanding. The Statr: conservatively estimated thet it would save
$2.029,500 from revisions to the appeals process. gnxm. This Court bas already granted the
Stete meany of its requested modifications with regards % the appeals process. Thus, the State s
alr=sCy in 2 position to achieve its conservative cost-savi ng estimate. Most significantly, the Court
has g-awvied most of the State's pbamuacy requcsts, whic's will gaoer significant cost savings. Tim,
the Court ordets the State, upon consultation with the ot er partizs o this action snd it accordance
with ‘tis Order, to submit ifs proposal for approval of st ch modification to this Court at a time t3 be
ﬂ mm&w&iswghseqwmﬁnismeoﬂhemmm.

i This rufing will be foliowed by a Memoranduns Order explaining the Court’s reasoning.
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It is so ORDERED.
Entered this the 9th day of August, 2005.
*

FOHN T. NIXON, SENIOR
UNITED STATES DISTRICT COURT

TOTAL .86




